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Review of Decision-Making and Quality Assurance Process
of The Child Support Program Review

Firstly, my apologies for the late response to your CSA Review. Unfortunately the
Government has decided to conduct six or 7 reviews all at the one time, all with similar
deadlines. Being a non- profit organization, without government funding we find most
of our time, as volunteers is taken up providing solutions for the people needing our
assistance, rather than writing submissions for government inquiries that will, at best,
receive only a cursory glance and then most likely be consigned to the bin.

Our responses are in blue type below the defined terms of reference.
Terms of Reference
Context and objective

The Child Support Program is an activity of the Department of Human Services. The
Secretary of the Department of Human Services is commissioning an independent review to
obtain assurance that the design and implementation of current decision-making processes
and quality assurance arrangements for the Child Support Program are appropriate and
represent better practice in the Australian Government context.

Component One - Decision-Making and Quality Assurance Review

The Secretary of the Department of Human Services will engage a reviewer to investigate
and evaluate the following matters within the Department of Human Services, to the extent
that they are within, or are relevant to, the Child Support Program:

1) that the current service delivery model reflected in the business framework of rules,
systems and processes in place:

appropriately take up all elements of good service delivery including
planning, project management, decision making, accountabilities, and customer, staff
and resource implications;

identifies measures and monitors performance of expected outcomes;

provides a quality assurance and program integrity and compliance regime that
maintains confidence in the delivery of services;

provides early alert to emerging issues and risk; and

ensures tools and training are available to managers and staff to make accurate and
timely decisions; and
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There is considerable inconsistency in the advice provided to clients. Staff are not well
versed in the legislation and often information is provided that has absolutely no basis in the
legislation. This Agency as a matter of practice advises all our clients to ask for the Child
Support Agency to provide in writing the particular section of the legislation which allows
them to make the decision they have made. The CSA does not seem to be very good at
responding to these requests.

If the business framework of rules applied by the CSA to its core business is reflective of
other government bureaucracies, then | think we have much to be concerned about.

Within CSA there is a hardcore element that seems to approach their job as giving them an
opportunity to hit back at paying parents, who are mostly men, presumably to satisfy their
need or belief structure created as a result of their own experience of relationship failure. We
recommend psychological assessments should be conducted for all employees of CSA to
avoid this conflict of interest, which manifests itself in unfair decision making.

This Agency has been in operation for 15 years and over the years we have observed a
considerable change in attitude towards clients, depending it seems on which government
and Minister is responsible. Certainly attempts were made to improve service delivery when
Mat Miller became the General Manager, but he was still unable to recognize and remove the
staff that had brought with them, to their position, an attitude based on their own life
experience. Too many times we are told of conversations with staff where little respect is
shown, just more demands, with a complete refusal to acknowledge the difficulties payers are
experiencing.

CSA frequently refuses to believe the old axiom of not being able to get blood out of a stone,
yet they continue to pursue the most vulnerable, raising the amounts to be paid, based on
fictional incomes created by CSA themselves, until these fathers see no future for
themselves and take their own life or find themselves homeless and jobless.

In my own experiencewhenl cal |l the O6Mini st edsitaationlamnoEld t o
CSA will check and come back to me. Often | do not receive the information | have asked for;
guestions remain unanswered for sometime; when calling again the person is away or works
onlyonapartt i me basis and does not return calls. V
client and often find the CSA staffer goes directly to the client, instead of providing us with the
information we have requested.

The supply of information from CSA appears to be a particular problem and we wonder
just how long is an acceptable period to wait for an answer.

Double dipping

In October 2007 | raised theissueof 6 dou bl e di ppingd that occurs
estimate of income with the actual ATO income. By using the 15 month rule and amortising

the total income earned over 12 month to determine the annual income runs the risk, as did

occur, of the Agency using an earned amount that has already attracted a child support

extraction, but is used again in the cumulative amount. The vague answer | have received is

five, (the CSA) are aware of the situation and it also works in reversea So according to

CSAO attitude that makes it all okay! | have also been told FACSIA are looking at the

problem. That was two years ago! How long is acceptable to await resolution of a raised

problem?
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Legal Costs of Contact:

Also in late 2007, | raised the issue of a CSA decision to remove the current policy advisory
notice on its website related to claiming the legal costs of contact as being a valid claim for a
reduction in the payment of child support.

The Legal Costs of contact have always been considered to be an acceptable claim.
The policy advisory details used to read:

Policy guideline-8000 CSA Australi@ast revised: November 2001)
€ é

17. In some circumstances legal costs may also be considered.
é

Legal Costs

Legal costs

25. Legal costs incurred by either ipatemprocess of establishing,

modifying, or enforcing contact arrangements can also be considered. However
these costs have to be necessarily incurred in enabling contact to occur?. In
addition, as with other costs incurred in enabling coweigisty dinerfast

also consider it just and equitable in all the circumstances for those legal

costs to be taken into account. Legal costs which may be taken into account
include but are not limited to the cost of court proceedings to enable contact.

7

Forexample where the parents reach agreement about the level of contact, legal
costs are not necessary to enable contact to take place. The costs of

registering a parenting plan which recorded the agreement between the parents as
to contact would therefmtebe considered a cost of enabling contact to

occur.

26. If the parents are in dispute over contact, legal costs incurred by both
parents in that dispute may be considered as costs of enabling contact to take
place.

27. Where legal proceedingsikea to establish, modify, or enforce contact
arrangements the costs to each party of those proceedings can also be considered
by the Registrar.

28. Where the costs of proceedings have been considered by the Court, and orders
have been made definingamsibility for the costs, the costs can still be
considered by the Registrar. It is a question of fact to be determined by the
Registrar as to whether a parent's costs exceed the threshold notwithstanding
any order that in relation to costs thatamigbten made. However, in

considering the just and equitable factors, regard should be given to each
parent's responsibility to contribute to the legal costs pursuant to the order.

For example, where one parent ('A’) has been ordered to pafttiee costs

other parent ('B'), the Registrar will consider any unreimbursed costs borne by
parent B. The Registrar can also consider A's total costs (ie those incurred
directly by A and those reimbursed to B), but it would be rare for a decision to
changehe assessment on account of these costs to be either just and equitable
or otherwise proper.

Or a more recent version:
Chapter 2.6 Change of Assessment in Special Circumstances

Legal costs incurred in obtaining contact
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Legal costs incurred byeejlarent to establish, modify or enforce contact arrangements can be
significant. However, to be consaleRehsorts change an assessment these costs bave to
necessarily incurred in enabling contact to occur.

Legal costs which can be takercodord include, but are not limited to the cost of court proceedings
enable contact. If the parents are in dispute oveegakbtzsis incurred by both parents in that
dispute may be considered as costs of enabling contact to take planee Tfi¢hexdispute is
sufficient withautking audgmerds to theeasonableness otherwise of the dispute, although this
may be a factor considered éonfen st and equi tabl ed

Even when a court might have already considered awarding costs CSA can still take the legal
costs of contact into account as is shown in the example given:

Where a court has considered the costs of proceedings, and orders have been made defining re
for the costs, the costsstadlibeconsidered by CSA. HoweS8eAC wi | | consi der eas
costs under the order when deciding if it wopldibe t  a to dharege) thei assasbmerst.d

In MAV & NTV [2005] FMCAfam261 (31 May 2005), Federal Magistrate Sexton rejected the
man 6 s c these costsftoobe taken into account, primarily because he had already been
granted a cost order by the Family Court of Australia in relation to the denial of contact
matter.

| read the decision and in my opinion it does not give CSA carte blanche to change the
advisory policy notice to one of rejecting legal cost of contact. | was handed an undated,
unsigned piece of paper as beingt h e (@Ipa qa lo n abameali®yAatéended by
Matthew King and Greg Argue with one of our clients.
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Legal Costs and COA Reason 1

FM Sexton’s decision in MAV & NTV [2005] FMCAfam 261 (31 May 2005) does
not totally prohibit Senior Case Officers (SCOs) considering legal costs incurred by
cither parent under reason 1 of a Change of Assessment where those costs were
incurred to establish contact with their children.

The Role of Senior Case Officers

SCOs are delegated officers of the Registrar. As such, they cannot be directed how to
use their delegated authority. Since the Change of Assessment process includes the
widest range of discretions of any child support function, the factors a SCO can
consider and the decisions they can make are similarly broad.

However SCOs are expected to exercise their authority in a way that takes into
account a range of community values including precedents established by courts and
tribunals. CSA’s Guide is intended to reflect those values and precedents.

The Role of Policy

Like all public administration agencies, CSA is required to administer the law, not
determine what the law is. Since laws cannot prescribe appropriate outcomes in all
possible scenarios, public administration is able to fill the voids with policy. As
mentioned by FM Sexton, policy in itself has no legal standing unless it is done by an
instrument created under a statute.

Public policy is developed in response to relevant case law, political imperatives and
ever changing community values. Public administrators, such as CSA, often refine
their policy or procedures in response to court or tribunal decisions that specifically
address a particular issue upon which the administrator has an established policy or
practice.

Prior to 2005, the decided court cases had not mentioned or considered legal costs in
obtaining or enforcing orders in relation to high costs of contact with children. The
law itself'is extremely broad and refers only to “...high costs involved in enabling a
parent to spend time with, or communicate with, the child’. Therefore, CSA’s policy
outlined in The Guide was that the legal costs incurred by a person to enable contact
could be a reason for asking for a change to the assessment. Underpinning the policy
was the concept that obtaining court orders in relation to contact could be considered
to be enabling contact and was therefore captured by the legislation.

Considering Legal Costs Under Reason 1

The decision in MAV & NTV was about a case in which the Family Court had
already considered the issue of costs in court proceedings. As such it could be argued
that it has little relevance to a case in which neither party has applied for a costs order
against the other. However there are numerous issues beyond that particular case that
should be considered by a SCO before a decision is made to reduce a child support
assessment to reflect legal costs of one party.

An application under Reason 1 on the basis of legal costs is not a ‘costs order’ per se
but it has the same effect — to pass some or all of one person’s legal costs on to
another. It can be seen as a way to obtain a costs order without the need to present
argument to the Court. As such, it carries a grave risk of undermining the Court’s
authority — as occurred in MAV & NTV.
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As you will see, the opinion in the opening paragraph agrees with my position - the Sexton
FM decision does not prevent consideration of the legal cost of contact being taken into
account in a claim for a reduction in payments.
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